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DETAILED ACTION 
Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 
A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
. use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

Claims 41-48, 50, 52, 53, 55, 56, 59, 60, 62 and 63 are rejected under 35 
U.S.C. 102(b) as being anticipated by Judet (U.S. Patent No. 5,314,485). 

Judet discloses a method of fusing at least two bones comprising selecting a 
bone plate (4) including a body portion with a bone-facing surface (41) and further 
including a post (42) extending from the bone-facing surface of the body portion; placing 
the bone plate into a first and second cavity formed by at least two bones such that the 
post restricts movement of the body portion in one step; and attaching the bone plate to 
the at least two bones using fasteners (44 and 45). The post (124), which is separate 
from the plate, is implanted in between the two bones causing the part of the two bone 
surfaces adjacent to the post to cause recesses in both bones upon entry and is at least 
partially in a pre-existing gap between the at least two bones. The bone plate selected 
includes a bone-facing surface that is slightly convex, and wherein the step "of removing 
includes forming a cavity at least partially defined by a concave bone surface to match 
the shape of the bone plate. The post is substantially centered on the body portion. 
The bone plate includes a body portion with a bone-facing surface corresponding to a 
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portion of a sphere that is less than half of a sphere. This interpretation is derived from 
the fact that the plate is slightly convex. This slight convexity can be a slice off the top 
portion of a sphere so that the bone-facing surface corresponds to a sphere that is less 
than half of a sphere. Also disclosed is a bone plate defining a central axis and a 
plurality of openings arranged around the central axis, wherein each of the plurality of 
openings defines an axis extending obliquely to the central axis, and wherein the step of 
attaching includes a step of placing bone screws through at least two of the plurality of 
openings. Element 3 can be considered a cap that could be configured to obstruct out- 
of-bone movement of at least one fastener. The fasteners used can be pins or screws 
(Col 3. lines 32-34). Screws being used would give rise to openings in the plate where 
the fasteners 44 and 45 are placed. The perimeter and bone-opposing surface that 
opposes the bone-facing surface has a thickness greater than the average thickness of 
the body portion measured between the bone-facing and bone-opposing surfaces. The 
body portion has a width and a height, where the height is substantially less than half 
the width when the strands are cut to a smaller size. 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 
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Claims 49, 51 and 64 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Judet (U.S. Patent No. 5,314,485). 

Judet discloses the claimed invention except for the post having a threaded 
engagement with the body portion, a bone-facing surface having a rough texture, the 
body portion having at least one slot configured such that a bone screw can be placed 
at multiple positions along the slot and the post extending from the bone-facing surface 
by a distance less than the height. It would have been obvious to one skilled in the art 
at the time the invention was made to have these features placed into Judet's apparatus 
because it is only a matter of design for these features. The threaded post will make 
device easier to use, the rough facing texture will prevent slippage of the plate prior to 
installing the fasteners, the slots will allow user manipulation for a better installation of 
the implant and the post having a height less than the height of the plate itself is only a 
matter of design choice. 

Allowable Subject Matter 

Claim 58 is objected to as being dependent upon a rejected base claim, but 
would be allowable if rewritten in independent form including all of the limitations of the 
base claim and any intervening claims. 
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Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Michael J. Araj whose telephone number is 571-272- 
5963. The examiner can normally be reached on M-F 8am-5pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Eduardo Robert can be reached on 571-272-4719. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 
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